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• . is. i w&nm.' c TBK i ' ' 

I; • . . < .s( *bJL« empbeu % l ■ *♦ • -fa j?1mi •.! ©a aeee? t aOp 

of sever* gn». . ».i +.'■** iv ./f freedom of :b* . •«» Only this Marshy at 
beefing*. j ‘ ‘ ■ . . i , ■ ■ , .*,dsiiii- . i ;> .Id MeDor-dlrt, alluded to 

thle t res'li 

Another it r s .Seep ^onrejn in recnnk yea ra # about which Secretary 
JJitze and I have hec •* .-i&i-.-i'# dlecuaeiona * is* the apparently concerted 
attempt to erode the aennept and «*tent of the free Mgh seae by extending 
■^b® limits of territorial watered 

Th©r« &'.n -wibbls by which such erosion «h» be Accomplished* 
First t the width of the •'«.>. * S ; . I**? m* > : * to same width 

which will ir- >5 •.•«*« * ro - at h* it of water® o*.*j slich a coastal or Island 
,*u els' eovu , IVs --■ethod has '• e?* cordon in <ibe history of 

the sea. Smith- fee's that Gallant ? tbs Italian a riser* may have been* in 
XT*?* * tbo first v .«■. .-e»t «* thr# 1 * mile width for th» territorial sea* 

Smith at^-rioute* mat-' n ' the tonful ion surrounding tks KY *,• mile *one to 
this* Additions ' 1 - ' • o<\ « . •• r that elaivs c*f f- •* miles by Norway and 
Sweden date b*?« '■ 11 - » »J; • tee nth e«i*t. -y . tbe lle;t delineation 

of a territorial tel* 



^■United State*' .ongreas* Senate* Committee on Armed Ss lean, 
Military Procurement author 3”.a* 1 on . , Fiscal l<*a_r 1966° Hearings before 
tbs Committee and tEe" Subcommittee on* Department of Defense of the 
Committee on Appropriations * 89 th bong.* 1st Sesa, on 0.800 ^ February 
24 • March 1 J, 1965 (Washington; Government Printing Office t 1965)# P* 7 i 3 » 

^C.A, Smith* "-1 l£v >ij • -u. com of the Se a (2d* «&*}# (Hew York; 
Praeg er P ). T- tf 7 ” — 



• *•- '■ 1 — I • . . J . • t>; ■ . , I 

•< ■ ' * * ' t •' oria* beiw The United. Stat • fl tie United 

1 - • ■ >-EdMd th« thr** all Ur :« The burin 

'■ ' • •* ' f-t t ?ojir-a •« -v* • X paver* adh«i«p To & elidra e r t«*oXyv e 

via H r b* * * • : 3 1 ■ . * * «»< T t *»iil bt re ’ 1 ■ . i * vhetb^x- 

+ Tiir f ti m. ii • crt t • ■ ■ • t -salute! -x Soviet* r they J> to 

th* u” « • ' i U r-’-'T'i. 

The leeser d«* sloped nations and tboe* with, smaller maritime and 
r >‘ «5 fX*et* 3 ^...q towards feore-f i&,r<ee of a or vider breadth 

for t>* jiofMil «•<> The moat extreme claim Ju th: ♦ regard i» fchst, 
of elx not Lone on *bo J ’«!lie ''o'i.et of Contra) >r«d South Airscico? C'l. * 
fo^t-% Rl« • S i- i'll , *t felrad'>r, Sondurae .• i-t.i 1 i'in H «•« torri 1 - A *1 
•>•> ' i - . - these six natfo- a •■••*» «. "O. «ui* Vil* o> f 

tr«* k r chores, 

. -s dim i*«Jo .. and debates on the territorial *»*<• - -3 coni «.£■•' .u„ 

■won# o«. , i>d • Muf amount of time during the Unit-id ?«• Conltience 

on the U- of the Pm In t 95 ,r ^ and vae the them.- " the Be '••' United 
hatio . ' Con' ar'H-ir* +br Wy of the Sea In 1960^ Tb« a of • • ese 

two oonferences Jo d • tin* -'ith that problem am* ■ >» ♦e*e»/vd tha. the 

^United N*ti •• - p United Nations Conference on the law e, the Sen, 

Vole. X~VII, A/Coef 1 3 / 37 ^ 3 t (Geneva: United Nations, 195b <P ~ 

^United Nations, Second United Nation Conference on th* Lav of the 

Sea, A/Coof . 19/8(Gen»va7njifftSr^ “ — — 



1 • • « . *■}, x ..© co 'f«r*oc%» freed to 

— • 

. f* . 

lli* ©ccmd me the a oj rbicb territorial water® may be extended i® 
in the ©t iabliehioanfe ©. ‘h© reference line on which measurement of the 
territorial ®e® !«. to b« baaed- Where this reference la not the coast 
itself, ■■■'•' ijt alii** ay a tea is used The us© of baselines 1® 

lees deeply roo:«-* l<< history of the lav of tb* «ea than that of 
the width of the territorial • ea„ Colombo®- 5 , however, alludes to the 
''bbs of The Anna an American ship seised by a British ship off the 
mouth of th? Mieiissippi River in 1005, where the alluvian islands were 
determined to be a reference for the measurement of the territorial sea® 
In recent years , the Anglo -. Norwegian Fisherie s case (1951) and tie Uni ton 
Rations Conference oa -e Law of the Sea (1.959) have produced the most 
ro >'*ant z -aults ©n th* subject of baselines. Th® former lent an air 
f legality to straight baBelina ays terns which Join reference points on 
or near a coastline »nd involve linear references rather than those 
related to the sinuosities of the coast. Although the Fisherie s rase 
and the United Nations Conference dealt only with coastlines such as 
that of Norway, extensions of tho application of straight baseline 
eye terns to ocean arebiw i^goa has been attempted, and is a telling 
-x*-mple of the claim - sovereignty over waters generally aee®. ed 

s 

^C.J. Colombo®, The Inter national Law of the Sea (3rd rev. ed-), 
(London: Longmans, Green end Company , 195^), p.~BiT» 



• -■ > x t'icomo absorbed U> u« ^..1 J-* u • 

1 • v <rir. tinea) law pertaining 1 o the -i i l .o>, i 

• • i .nth up eu cumb to fi«cb a V r* vox Id be <• , 

• a-i , . a*.. • lb* .;terrj ? Anal system* L»)** ■>' '■ Ir.. x >•, 

•• *f «eotlv»« Of tile u>ndit r -.u> »*i’ . v* ,.jr* *>. 
r ,f, CQPtj«v,«u! • ti<e consensus of power i •>? 1 :/r . •*«» *i, 

'• "'uistioviH on tbs Law o? the Sea must b« regard *& la this light, 
fur*-b*r, H i£ ir such a perspective that the dicuotoa/ between flee 
iec af tte »«••• extension of national severe w* be ”i.>y* 
In •'*!'.> p-j . , the for * overaignt*' -• * r r: .> •mr^Lto- .-•) 

* r *' -nd ’ • ’ ■ • ». . has centered arous*? x ; * . •.• ■ *• t». 

**!•■ *n i population . fishing • ■» •■*•■• ^ o, 

*•» ft ' :ontinues to bo an important ©lnu*r.t i. t 1 •> ■ , 

'• - r, n'i ■ r- •' • *- 1 have gained equal or grewtej ... .;uu. • wv - h* • 

the •• .*• via **>•<?, >tl f mineral and other curceo f *( n-.nu 
bottom or •• rU> r f ’ub*» •« n«' have become isn't lv ' Oj/ ,iw .•* j. •• 
eco*'*' uii • a- ? it ■ • « , ir, * the fa •• • • • 1 ; 

t>' »n .rarity and • • .* vinos to t.Jw» for. r» " • ' 

• 0 -.TPiO«l I' ■ Si* f r . 1,1 

A <x-t been®* < dent that smaller nation*!, partie 1 j.r j 
••ehipelagic or iwla. > .tats*, ftel that sovereignty ove- o*a • 
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' " ' ' ' ’ • iA ••• !•» *o survive to • . • i • 

a«M* in Ml''. I , - 5 lyl.Q LOD motion on U* , . . • . , 
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A oar loan J>tj. .:al of ln-or’- vna 1 Vol, (ijso), p -.to 

; i Jo-a l.e. Jenut<** iv?7). 
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. t • btU/mt* the Jecreiery of ilte-lft, Bayaru, 
L«t,re\.»Q v *» «V itsury Manning on ?8th of btrxy, 10C6 , that this theory 
•>* strongly rf/JoL *,«ds 

Wo my therefore regard it as Bottled that uo far as concern* 
the «<••. •• .-m : -t of No’ tl irica. the position of this Itepartmant 
has iu -/ v. - o fcr.at ..'to sovai eignty of the shore does not, so 

far at* „ i'tcaiai authority is concerned, extend beyond three r.iilee 
f roc. low -water mark , and that the seaward boundary of this zqim of 
terrl' o- hr! waters f',.H **wi the coast of the mainland, extending 
where thai-e a/. •• J, s lundo go as eo place round such islands the sa r&a 
belt, This necessfcrily excludes the position that the seaward 
boundary is to be drawn from headland to headland, and wakes it 
foil ., closely, %t a distance of three miles, tho boundary of the 
shore ■-£ i.n oontlMut or of adjacent islands belonging to tha 
continental sovereign, T 

The Norwegian Rye tom 



Tbs northern coast of Norway presents a complex network of islands, 
rocks, bays and inlet® which have been treated in a particular manner by 
that coastal state in the delineation of its territorial sea. As early as 
a Royal Decree by the Norwegian Rxmjrnmont sought to set forth cri- 
teria for measuring the territorial waters based on measure merit a using tho 
outer la lands and rocks of the coastal archipelago known os the "akaergaard 
Although thifi decree was general in tenor, it served &o a basis for later 
decx*ees. In 1869, l88l, and 1889, Royal Decrees net forth what has come 
to be known as the Norwegian system in further detail. This system con- 
sisted of straight baselines drawn between a series of points on islands 



7j.b. Moore, A Digest of International Law, Vol, I (Washington; 
Government Printing Office, 190^), p. 720. 
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or drying reeks along the seaward edge of the skaergaard . The system 
came to be enforced during the twentieth century as fishermen of other 
nations ventured into this area in search ef a catch. The primary reason 
for enforcement of territorial waters was protection of the fishing rights 

O 

of the native Norwegians living along the coast above the Arctic circle. 0 

There were several cases where foreign fishing vessels were appre- 
hended in the 1905-1933 period. British fishing vessels first appeared 
off the coast of Eastern Finnnark employing fishing gear superior to that 
of the locals in 1905. To protect native fishermen, a law was passed on- - 
June 2, 19069, prohibiting foreign fishing vessels from fishing in 
Norwegian territorial waters. Naval fishery vessels were stationed and 
instructed to warn or arrest foreign fishing vessels. According to the 
Norwegian navy, the first warning was given to a British trawler. Golden 
Sceptre in 190S. i0 

Arrests followed in 1903 with the Lord Roberts incident. There 
was thereafter an increase with slack periods during the two wars. As 
Sir Arnold McNair points out in his dissenting opinion to the Anglo -Nor - 
wegian Fisheries case : 

Between the arrest of the Lord Roberts in 1911 and May 5th, I 9^9 t 

^International Court of Justice, Reports 1951 (The Hague: 
International Court of Justice, 1951) ^ P* 124. 

^ Ibid . , p. 172. - - 

1Q roid., p. 172. 



--Ibid, p. 173 






■•b !' j.og vessels v.-re arrested in jkiMsga 
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arrest ot Brl i 
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description < 
in connection 
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? etcher were warned. 

• "i ev .lutlon of judgements in those eases of 
1 ? 

*■ » Although the rulings in trial courts aadsc 1 
' * f '•••' c*T tbr Norwegian system , ite first full 
oa ii.' • 1928 memorandum by the Korwegi&n gorarcs/ont 
U i.$iC & gw. Conference for the Codification of Inter 
«led.s 



lli C> r 
of the vnt • 
decree she : 
calculating 
along tha 
no " Skaei g . i- 
the dacrce 
torritor ia • 
l6th. tit9. 

There l> 

► ' urting p 
wateie jo tr 
iiiCi- ' 1 

ulr r tire* 
account . 1 
such aa a v. 
possessio • . 
since time i 
natural 1 : . 

In the • 

25.9, 14.7 

The !■' '■ 

the JJorveg.. . 



I th the old concept of the constitutional status 
fci'g tha "Skaergard", the direction laid down by L.ils 
jtrrp.reted in the sense that the starting point fox 
i.dt'b O' the territorial sea should be a line drer- 
•d’ 1 b?twce.n the furthest x’oeks, and w here th an. 

- t ween the extrema points . This interpretation of" 

'V« '•eon taken as tTbasia whenever the Unite of *ue 

• .rau to bo fixed in detail (Royal Decree of October 
■ tfp vat«x*8 of the Sunnmore coast). 

in Norway regarding the maximum distance between 
<r be a« lines from which the breadth of territorial 
<- . in c hoosing the places which, according to the 
■ 0 be regarded as the e xtreme points , tie parties 

' S eac ^ P a rt of the coast have been taken into 
« historical, economic or geographical’ ’factors , 

. -} concept ion of territorial limits, the undisturbed 

• tght of fishing exercised by the coastal popr<uxtion 
el and necessary for ite subsistence, and also the 

1 <«Mng grounds. 

tionsd deox'ees of 1869 and IO89, baselines of 
13 .6 nautical miles were fixed, 
the fixing of exact baselines for tha rest of 
Is being studied by the Royal Commission appointed 



ock, "The Anglo -Norwegian Fisheries Casa", British 
Yearbook, of Inter nal Law, Vol. 28 (1951), P. 123—4. 

ISheagw? lone. Conference for the Codification of International 

Law Base*, of P a, Vol. iX, ^rrltoriaX^Waters" (Genova: Exague of 

Kations, 
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‘0 Fisheries Arbitration, ot>» cit.. p. 61-0 
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Ae baa V~ indicated In the earlier section of Ihia chapter, the 
American position was not upheld by the Pormanant Court of Arbitration, 17 
Quo could charge * oao inconsistency among American international legalists* 
in view of the earlier statement by John Mason Brown on this subject.^® 

One shou recall the recommendation of the Arbitration tribunal 
with regard to her. « ' 

In ovary <• not hereinafter provided for, the limits of the ex- 
clusion shall «* drawn three milos seaward from a straight line across 
the bay in tb» art nearest the entrance at the first point whore the 
width does nr’ exceed ten miles. 19 

The abovo recommendation was incorporated into the Treaty of 1912 

between the United States and Great Britain.'*® Thus the United States 

acceded to a ten mi ’a rule for bays. 

With reg S' a bane line for the measurement of the territorial 

sea, tha United F' • • « has long favored a reference to the low water mark 

on the coast, thus ausing tha baseline of reference to follow the 

sinuosities of U • oast except where a bay exists Justifying tha use 

of tha ten mile at Ight line of the closing rule. This woe veil 

outamrisod by the >• oratory of State during the California cases 

(a) In wo mse of a relatively straight coast, with 



l Tp. V. 

l8 P. 0 

^Koto 4. 

e0 Unitod States Congress, Senate, Document 3^9 , Vol. Ill, 
6lot Cong., 4th Se"«, (Washingtons Government Printing Office, 
1911), p. 2635. 



■ h 



nu i ^ % • <& w 
-.eii- . . 

alor. t i I • 
Secr«**i rj 
Trc^.' ury, 
720 } . Itv*i 
Stat*:- {S*« 

Br i--. • . .. 

on - 



•• ut indents i i one or b-.ju, • 

••• trr J lon*Ily taken the . : Ition tfc .t 
■ -iu*a bo measured from the low water mark. 

1 poult on wa«. taJtj?n **a early uh i860 (The 
Eayard, to Mr, Manning, Secretary of the 
I Moors, Dices t of International Lav, 

- -• >. *i« in treaties concluded by the United 
J r 1 ha Convention concluded with Great 
• -•> r 'f Smuggling of Intoxicating Liquors 

• ' lit *- 1761), 21 



f i«w® on delineation of territorial waters, 
on offshore i* • ;■./* *r& baselines stem from the 1930 Hague Con- 

jf ’:b » chapter will de&l with tho preparations 
for and delibur. .» • that Conference. 



' ’ ">GilS CONFERENCE OF 1930 

0° vt .... Hague Conference for the Codification 

of InCc • «u 1 • ,:utu otatea advanced a method for da- 

*• 'o ->C •*>- r L»i k,., 



The American P , 

The '*» ■ u-* proposal submitted on March 27, 1930 . was -ha 

us® of are* of. \ • :.i0 radius drawn from pointr on the coc-nt to de- 
termine the 00 • of the territorial sea. It was predicated, of 

course, on a t -readth for tho territorial sea and avoided the 

uao of baseline . . .he coast. Specifically, it read: 

Except *4 a»*rwls© provided in this Convention, the seaward 



21 iettef ' - Tcpcrtmant of State to Department of Justice, 
November 13 • • L. Shalowitz, Shore and Sea Boundaries, Vol I. 

(Washington: Go • Printing Off .7 1962 j, p. 35 ^ 
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ii-j. . iai uu fcere Its th® enverop: o>. all area of 

•_ r m ‘ollua of three nautical sullee i avn from all 

poiu on „.t u Hat whatever lies of non level la adopted 

lu th® cr>*r r ha coastal), or from the seaward limit of 
those Intai »r* which are contiguous with the territorial 

water* ,22 

Tc*. ra i •• far tb> pioposal was a most practical one, baaed 
on tbs -• cJ ■ laiag tha limits of the territorial sea, hence 

the end af In'-' ■ -*l waters, bjr the navigator or mariner » The 

appeal of the • » dvaucod here i* in the removal of a requirement for 

marking territo. > -atere on charts, Boggs ,23 la his discussion of the 
American propo** >tly shows its superiority over other systems for 
the navigator , Ap he pointed out: 



• • not attesap.. & • •ef lne the terms, addressed indentations so as 
to deterodcu* v:- ■ - waters therein may be divided as territorial, 
or Internationa proposal was three -fold: 

(l) On a ..t or map a straight line not to exceed ten nautical 
miles in ieng < 'ball be drawn across the bay or estuary as follows: 

The line shall • -awn between two headlands or pronounced convexities 
of the coa"t . embrace the pronounced indentation or concavity com- 
prising the b. .stuary if the distance between the two headlands 
does not exce<‘ an nautical miles j otherwise the line shall be drawn 



w In fact system for delimiting territorial waters aunt be 



derived geomotil roa the coast line, ”2^ 

Xith r » "ays aud estuaries, the United States proposal, 



^Boggs, oj>. cit », p. J44. 




2 ^Ibid, p, ' ‘5. 
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th. u ,h ill'.' t nearest the entrance at which the width does not excfsnd 
tea nauv ; .. . 

(2) Th- elope of all arcs of circles having a radius equal to 
ons-fourth +h'- length of the straight line across the bay or estuary 
shall then b-- drawn from all points on the coast of the mainland (at 
whatever link of sea level is adopted on the charts of the coastal 

stat* } bv - i- of circles shall not bo drawn around Islands in 

connection » • fch* process which la next described; 

(3) If • urea enclosed within the straight line and the envelope 

of the arcs -.ales exceeds the area of a semi -circle whoso diameter 
is equal to jo- half the length of the straight lino across the bay or 
estuary, th: - 'civ of the bay or estuary inside of the straight line 

shall be re ied, for the purposes of this convention, as interior 
water*; ot they shall not be so regarded. 

then th ^termination of the status of the waters of a bay or 
estuary has been made in the manner described above, the delimitation 
of territory waters shall be made as follows: (l) if the waters of 

the bay or estuary aro found to be interior waters the straight line 
across the - a' r nee or across the bay or estuary shall be regarded as 
the boundary tween interior waters and territorial waters, and the 
three mile b« it - f territorial waters shall be measured outward from 
that line ir •amo manner as if it were a portion of the coast; 

(2) othorwt' *e bolt of territorial waters shall be measured out- 
ward from aid joints on the coast line; ( 3 } In either case arcs of 
circles of + ce mile radius shall be drawn around the coasts of 
islands (if re be any) in accordance with provisions for de- 
limiting ter v orisl waters around islands as prescribed in Article 
. . .25 

As a fine ; matter , the American proposal provided, for pockets 
of high sons whi i.u would remain as & result of application of the 
method of the pr sal to bays and estuaries, indentations or among 
groups of la laud The proposal, regarding this problem, stated: 

(l) Where the delimitation of territorial waters would result 






^Boggs, c ^« , p. 551- 
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. re- of high eea tote^jy cm founded by 
1 ona or more states; the au. Is uosimih. o 1 

' o • 1 waver* oi such state or states. 

Wji • s delimitation of territoi’ial v&tera, as prescribe a 
In the for. . g rticles, results in a pronounced concavity ouch 
that a straight line, not more than four nautical mil os in 

length, draw r-p. the envelope of the arcs of circles on lone side 
* * t-ce cs of circles on the other aid© entirely 

CJ/ 1 ' the coastal state cay regard tho body of 

■' ■tin tho envelopes of the arcs of circles and 
said atr*J r as an extension of its territorial waters if 

the area ©*r< v-? area of a semi -circle whose diameter is 

equal to ■ • gth of the straight lino; if the coastal state 
chooses o i J. ts those waters it shall notify tho nations 

which may t>e ested therein.^ 

^ aa -' d States presented a proposal for delimitation oC 

the territorial - • » which although complex in description, afforded a 
practical mean* hips on the sea to determine their location with 

re«-*-ct to the t i* ri • sea of a coastal state. The feasibility of 

a syst«p> '• Itn •*' • -uititude of corollaries was to be determined. 

Al*o to be wc . vu the political acceptability of a system 
oriented ' — seaman, not the protectors of national sovereignty. 



Other Proposal •. j» . : 1930 Conference 

As • • -ejected, the American proposal evoked considerable 

discussion at thr t •ronce. During the deliberations, two other 
proposals wer* ±*t • . .i pai-taining to delimitation of the territorial 

sea. Both relate' indentations or bays. 
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Ibid., pp. 552-553 
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TL» Fx "negation offered a compromise -pi oposal to deal with 

indentation* on a cynit: 

la the can of indentations where there is only one coastal 
State, the breadth of the territorial sea my be measured from a 
straight line drawn across the opening of the indentation provided 
that the length of the line does not exceed ten miles and that the 
indentation 30,7 properly be termed a bay. 

In ordsr t an indentation may be properly termed a boy, tha 
area comprise re tween the curve of the coast and its chord must be 
equal to or gric x-er than the area of the segment of the circle at 
its middle, at • distance from tha chord equal to the distance which 
separates this ; lat from one end of tha curve .27 

Sometime: vn as the "segmental rule", this would permit indenta- 

tions much shallow* r than those of the American proposal to be classified 
as bays. A proposal by the German delegation sought to set a minimum on 
tha depth of bays tc which the ten sail© rule waa to be applied. In that 
regard, it stated, ‘This rule shall apply to bays the length of which is 

28 

not loss than five miles, reckoned from the above -mentioned line. 



IV. •• -OgPLISIBOJTS OF THE HAGUE CONFERENCE 
It would b-j unfair to state blandly that nothing was accomplished 
at tha 1930 Hague Conference with regard to the law of the sea. It ia 
accurate to say th >• in the sense that no agreement van reached, but the 



^League of it ions. Conference for the Codification of 
International Law , . eta of thcPConferenco , Voi V.~(Tha Hague: 
League of Rations, 1935), p7Tl9. 

2Q Ibid., p. 186. 
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work of tfc> eonf* , and many of tbs comroittee drafts have endured to 
the extent that tv ay have been referred to in a ub so quant deliberations 
and conferences. 

Issues which deal with straight baseline systems are those 
relating to the e ‘-bUshmant of baselines for reference in measuring 
the territorial eea, to bays, to historic waters, and to off ►shore 
inlands and archipelagos. 

The U.S. proposal pertaining to baselines on which to base 
measurements of the territorial sea has been discussed earlier In this 
chapter. It was evaluated in the words of its principal author: 

. . . the problems involved in delimiting territorial waters 
should be studied objectively, from every acpect and especially that 
of the navigator, with a view to simplicity. Impartiality of results 
and econony in publication. The American proposal la to be regarded 
as a first attempt in that direction and it ie to be hoped that it 
may serve, wi** improved by constructive criticism, as the basis of 
a definite oy m which may be found capable of general, application. ° 

With regar to bays, the two methods of determining closing linos 
and dalimitotion of territorial waters were offered as has been discussed 
earlier. The American semi -circle rule and the French eegraantal method . 
varied as to the radius of the circle employed and its construction, but 
both provided for a ten mile closing line, tost cf the delegations at 
the conference agreed "to a width of ten miles provided a system wore 

^Bogga, op. cit. , p. 555* 



20 



' 4e. ■ vhl. • alight indentati' would, not bo 
r- ■ ■ Shaicwlta point® out,31-tbd reach proposal , 

sines it all< ed • r extremely shallow indentations , would appear in 
variance with tn-« com ensue. 

There -a- r* -grse«*i& t reached on bays* Sfcrohl baa tabulated 
tme a ca~ - - — • - • 

(a) Tha : - 3 .for definition of a bay was brought cut clearly. 

(b) Tin » ircular rule was originated albeit within a con- 

text that in self was confusing and politically unworkable, 

(c) Tin ; laxities of the pi’oblem came core clearly to bo 

approciat d t , o doubt, implicit in such appreciation was the germ 

of on idea ib»t codification of a law of bay3 was & task not to bo 
entrusted to ^ iriots alone - - or for tho matter, to technical ex- 
perts along 

It mu- o ■ r u3 from the fact that opinions differed among the 
three malar power* present; Britain, Franco, and the United States; 
that discussion v . • bo moat which could bo hoped for from tho Con- 
ference, «ith re», . d to bays. 

An intervi nr. proposal was made with regard to "historic waters" . 
Schucking, the rapporteur of tho subcommittee dealing with law of tbs 
territorial sea, .>>9 proposal provided for an International Waters 
Office to regiatc ights to such waters as woll oa other rights 
possessed by a rl; Ion state to waters outside its territorial 

3 %cts of the Conference, op. clt . 

3^ Shalowltz , op cit . 

Str:**.l, The International Law of Bays (Tho Hague: Kartlnus 
Niihoff , 1963 ,) p. 211. 
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ine Sc eon vunmittea of the Codification Conference noted that 
codification woiuc • ot effect righto to "historic vat era . "3^ 

Offshore) inlands war©, according to the report of the Second 
Subcommittee (*hi 1 routed territorial waters) were defined as separate 
bodioa of land, surrounded by water , which was permanently above the high 
water mark. It approved the principle that an island has its own territo- 
rial belt of vate> a,. This report declined inclusion of such formations 
only above the 0 »i T. ce of the water at low tide as islands , 3 ^ but Indicated 
that they should be considered in delineating the territorial aoa vban 
they lie within the territorial sea. Although no convention was arrived 
of reflecting the: • decisions, the report of this subcommittee has been 
employed by the United States in defining its position in later discussions. J 

An interer 1 in archipelagos was evidenced prior to the Conference by 
S chucking, who ln*Xuded in the draft convention prepared for the Committee 
of Experts, appein by the Lsague of Siticns in 1>21, the following 
paragraph : 

In the cas<> of archipelagos, the constituent islands are considered 
as forming a whole and the width of the territorial sea shall be measured 

33 Aets of Conference, V, op . clt ., pp. 38-^1 and 5®* 

3> * ibia, vox m, p. 105. 

35 Ibid, V, p. 219. 

3^Department of State letter, November 13, 1$51, £P* cit . 
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" VaLB proposal, several tt ovarr manta indicated that 

tfc-v voa,. o .• o-x t lo the Acceptance of the archipelago as a single 

unit* VI* prti v&5.* uv v ^ . y&rsi 

rw * b l,f an individual unit, having its 

C’.n t*rrit.-i iAl 

k * 1 ,l *' ‘ 1* of territorial waters could be drawn where tho 

distance tatvoon tt • U lauds or islets was not in excess of a certain 
maximum. 



c. Traa.w.cnt of archipelagos as a whole where geographical 
peculiar.*. tic j .;o 

T ~oiri r: ; ;o vU tf8 prevailed over the others at the Conference., 
vbero tbs u.o'i.n .f ax chips lagoa was referred, with other controversial 
question* to t sir Subcommittee of the Second Cowalwteo of tho. Sees:*, 

Cojtiitteo o! tl v .fer«nee. Lack of any agreement of archipelagos was 
reflected in the <*i » lugs of that group which were labeled "observations' 1 
and vero relative , sterile in language: 

wjuh to a group of islands (archipelago) and islands 

situated along She coast, the majority of tho Sub -Committee vas of 
the opinion thr A »\ distance of ten miles should be adopted as a 
bauis for ra-aourUf the territorial sea outward in the direction of 
tea high U'i, . , , The Sub-Committee did not expire S3 any opinion 
with regard to nature of the waters included within the group, 3© 

Thus tho 1930 Hague Conference con not be caid to have produced 



^ Tpanes of piscuoalon, Vol. V, op. cit. # p, 142. 
^ Act* of tb- Conference , Vol. V», p. 219, 
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• r * " ’• " f on any issue pertaining to stri lght baseline 

jysteme, as * r iu*.' of their deliberations. The records of the Bases 
of Discussion, the t ports of the Committees of the Conference and the 
Acta of tha Conference did, however, contain oufficiont analysis and 
treatment of the«.« "ea to provide a foundation for later dcliverations 
on these i-auoa. Tb„. first such development to follow the 1930 Conference 
which was to be of particular significance to the concept of straight 
baselines was the An slo-Hoxvegian Fisheries case. 



CHAPTER III 



THE ANGLO -NORWEGIAN FISHERIES CASE 

The 1930 Hague Conference had rulsod come interesting questions 
pertinent to the law of the oca. Although no convention had been arrived 
at, the Conference had been instrumental in baring the divergence of view- 
point on issues related to a reference from which to measure the breadth 
of the territorial sea. The issue of straight baselines had been mention- 
ed, but had not developed into an international legal problem. The related 
issues - bays, archipelagos, offshore islands - were discussed. 

Straight baseline systems were to gain prominence as a result 
of a Judicial test of the Norwegian system^ *. This test was the 
Anglo -Norwegian Fioheries case , on which the International Court of 
Justice rendered judgement on December 18, 1951* 

I. BASIC ISSUES 

The Anglo -Norwegian Fisheries case came to be tried by the 
International Court of Justice as a result of an application by the 
Government of the United Kingdom submitted on September 28, 194-9, which 
asked for a test of legality under principles of international law of 
the limits of a Norwegian Fisheries zone established by Royal Decree. 



*PP. 9 - 12 
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of che Government of Norway on July 12, 1935* The zone existed along the 
coast of Norway ncrtn of Latitude 66 28. 8' North and was formed by a 
series of perpendiculars drawn from the outer islands and rocks along 
the Norwegian coast known as the skaergaard, and from baselines drawn 
between these islands. Tha baselines thus established the reference for 
a four mil© belt of territorial waters. 

The Application by the United Kingdom accepted compulsory jurisdic- 
tion of the Court under Article 36 , paragraph 2 of the Charter of tha 
United Nations and asked the Court: 

(a) to declare the principles of International law to be applied 

in defining the base-lines, by reference to which the Norwegian Govern- 
ment is entitled to delimit a fisheries zone, extending to seaward 4 sea 
miles from those linos and exclusive ly reserved for its own nationals, 
and to define the said base-lines in so far as it appears necessary, in 
light of the arguments of the parties, in order to avoid further legal 
difference between them; 

(b) to award damages to the Government of the United Kingdom in 
respect of all interferences by the Norwegian authorities with British 
fishing vessels outside the zone which, in accordance with the Court's 
decision under^ (a), the Norwegian Government is entitled to reserve for 
Its nationals/ 

The Court, in reviewing the arguments of the United Kingdom and 
Norway, defined the real issues as contained in points (12) and (13) of 
the United Kingdom conclusions, namely: 

(12) That Norway is not entitled, as against the United Kingdom, 
to enforce any claims to waters not contained in tha preceding principles. 
As between Norway and the United Kingdom, waters off the coast of Norway 



1 International Court cf Justice, Reports ( 1951) , 

(The Hague: International Court of Justice, 195b)/ ??• 118-119. 
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- v ; ali-l 66 22,8 s S. t vhic are cot Norwegian by vlrfcua of 
'. » • - .Lr.'ci yri.aai.^*es are hi c h seas. 

(13) That the Norwegian Royal Decree of 12th July, 1935/ is not 
enforceable against the United Kingdom to the extent that it claims 
as Norwegian waters (internal or territorial waters) areas of water 
not covered by Nos. (I) - (Il).3 

Foinro X IT referred to in the conclusions by the United Kingdom 
outline the concept of delineation of territorial waters adhered to by 
the United Kingdom . They constitute the baGie for the United Kingdom 
claim. They axe . therefore quoted as the United Kingdom position on 
baselines at the outset of the Anglo - Norwegi an Fisheries case: 

(1) That Norway is entitled to a belt of territorial waters of 
fixed breadth — that breadth cannot, as a maximum, exceed 4 sea miles. 

(2) That, in ccn&equenco, the cuter limit of Norway's territorial 
waters must never be core than 4 sea miles from ccce point on the 
base -lino. 

(3) That subject to Nos. (4), (9)/ and (10) below, the base-line 
must be the ^cw-vater mark on permanently dry land (which is part of 
Norwegian territory), or the proper closing line (see No. (7) below) 
of Norwegian Internal waters. 

(4) That, where there is a low-tide elevation situated within 4 
sea miles of permanently dry land, or the proper closing line of 
Norwegian waters, the outer limit of Norwegian territorial waters 
may bo 4 sea miles from the outer edge (at low tide) of this low 
tide elevation. In no other case may a low-tide elevation be token 
into account, 

(5) That Norway is entitled to claim as Norwegian internal waters, 
on historic grounds, all fjords and sunds which fall within the con- 
ception of a bay as defined in international law, whether the proper 
entrance to the indentation is more or less than 10 sea miles wide. 



3l.C.J. Reports , op . cit ., pp. 121-123 
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i ) That i < definition of a bay in international lav is a 
veil -marked indentation, whoso penetration inland is in such 
proportion to the /idth of its mouth as to constitute the in- 
dentation uior<; than a mere curvature of the coast, 

(7) That, where an area of water is a bay, the principle which 
determines where a closing line should be, is that a closing line 
should bo dravra bo Wean the natural geographic entrance points 
wherr the . t.dentation ceaces to have the configuration of a bay, 

(8) That a legal strait is any strait which connects two portions 
of the high seas, 

(9) ( a ) That Norway is entitled to claim as Norwegian waters, on 
historic grounds, all the waters of the fjords and sunds which have 
the character of legal straits, 

(b) Where the maritime belts drawn from each chore overlap 
at each end of the strait, the limit of territorial waters is formed 
by tho outer rime of these two maritime belts. Where, however, the 
maritime belts so drawn do not overlap, the limit follows the outer 
rims of each of these two fcaritime belts, until they intersect with 
the straight line. Joining the natural entrance points of the strait, 
after which intersection of the limit follows that straight line. 

( 10 ) That, in the case of the Vestfjord, the outer limit of 
Norwegian waters, at the southwesterly end of the fjord, is the 
pecked green lino shown on Charts Nos. 8 and 9 of annex 35 of the 
reply, 

(11) That Norway, by virtue of her historic title to fjords and 
sunds (see Noe. (5) and (9) above), is entitled to claim, either as 
internal or as territorial waters, the areas of water lying between 
the island fringe and the mainland of Norway, In order to determine 
what areas must be deemed to lie between the island fringe and the 
mainland, and whether these waters are internal or territorial waters, 
the principles of (6), (7), (8), and (9)(h) must be applied to the 
indentations between the is Land fringe and the mainland -- those areas 
which lie in indentations having the character of bays, and within the 
proper closing linos thereof, being deemed as internal waters; and 
those areas which lie in indentations having the character of legal 
straits, and within, the proper limits thereof, bolng deemed to be 
territorial waters.^ 



k 



I.C.J. Reports, op. 



cit., pp, 121-122, 
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Of the a a points, the first two refer to tho extent of the 
territorial sea of Norway. This was considered by tho Court as 
acknowledged in the course of the proceedings and not relevant to 
tho iseuo to be addressed. A final point of the United Kingdom con- 
clusions related to compensation to the United Kingdom for arrests of 
British fishing vessels since the l6th of September, 1948, in such areas 
found to be high seas by the Judgement of the Court. The two governments 
agreed to defer treatment of this question to subsequent settlement, should 
it apply. 

The Norwegian position was stated quite simply: 

Eaving regard to the fact that the Norwegian Royal Decree of 
July 12th, 1935 » is not inconsistent with the rules of international 
law binding upon Norway, and 

having regard to the fact that Norway possesses, in any event, 
an historic tl+le to all the waters included within the limits laid 
down by that decree, 

May it please the Court, 

in one single Judgement, rejecting all submissions to the contrary, 

to adjudge and declare that the delimitation of the fisheries zone 
fixed by the Norwegian Royal Decree of July 12th 1935# id dot contrary 
to international law. 5 

Here, then were tho issues, which could really be reduced to the 
submission of tho Norwegian Government. In treating the issues, however, 
the British interpretation of the international law relating to the de- 
limitation of the territorial sea, involving the entire spectrum of issues 

5l.C.J. Reports , op . clt ., pp. 123-124. 
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associated with an irregular coastline, bad of necessity to be addressed. 
Tills bro' ^u • iuvo -,nw deliberations of the Court treatment of concepts 
involving bays, straits, historic waters and the basic issue of the 
validity of a straight baseline system as a reference for measuring 
the breadth of territorial waters. 

In its judgement, the Court van to treat, or discount, as it 
deemed appropriate, all of those issues, 

II. JUDGEMENT 07 THE COURT 

The historic background of the Fisheries case was extensive. 

The Court was able to establish that British fishermen has refrained 
from fishing in Norwegian coastal waters from as far back a 3 l 6 lo -- 
until 1J06. Beginning with a few vessels off Eastern Finncmarek in 1906 
and greater number of these vessels in 1903 and onwards, the use of these 
waters by British f tshermen with modern and powerful gear, caused the 
Norwegian Government, based on complaints of local populace, to take 
measures to specify the limits within which fishing was prohibited 
to foreigners. The seizure of a British fishing vessel in 1911 served 
as impetus for the beginning of negotiations between the two governments. 
The First World War caused these conversations to be interrupted. 

Incidents occurred after the war and although conversations 
between the two governments wore resumed in 1924, both the tempo of 
British fishing activity and the arrests occasioned thereby increased, 
culminating in a memorandum from the British Government to that of 
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Norway complaining that tho baaelines used to delimit the Norwegian 
fisheries zone ware unjustified. On July 12th, 1935, tho Royal Decree 
by Norway delimited the fisheries zone north of Latitude 66 28,8' 

North along the Norwegian coast. 

In negotiations resulting directly from the enactment of the 
Royal Decree, the United Kingdom sought solution of differences on 
an urgent ’oasis. It was during these discussions that tho possibility 
of referring the case to the Permanent Court of International Justice 
was raised. In the interim, Norway agreed to deal leniently with British 
fishing vessels. By 1948, no agreement had boon reached by the two 
governments, and Norway began to rigidly enforce the 1935 decree. As 
a result of this action, the Application to tho International Court of 
Justice was made by the United Kingdom. 

The Royal Decree of 1935 was based on previous decrees of 1812, 
1869, l88l, and 1889. It provided: 

Lines of delimitation towards the high sea of tho Norwegian 
fisheries zone as regards that part of Norway which is situated north- 
ward of 66 28.8' North latitude .... shall run parallel with 

straight ba3e-line3 drawn between fixed points on the mainland, on 
islands or rocks, starting from tho final point of the boundary line 
of tho Realm in the eastern part of Varangerf Jord and going as far as 
Traena in tho County of Nordland.6 

The United Kingdom allegations, in points (3) and (4), indicated 
that the reference for tho territorial sea should be permanently dry 
land, or a low tide elevation within 4 nautical miles of the coast, or 
permanently dry land. The Court discounted the point involving four 



6 



I.C.J. Reports, op. 



cit., p. 125* 
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Eiiles , indicat lag that there vac no issue since no land points where used 
by Norway which were not within four miles of permanently dry land.? 

Further , it was cited; 

The Court has no difficulty in finding that, for the purpose of 
measuring the breadth of the territorial sea, it is the low-water mark 
as opposed to the high-water nark, or the mean between the two, which 
has generally been adopted in the practice of states.® 

It was ap: .rent to the Court that the Norwegian system was the 
crux of the dispute. This involved point (8) of tho Application by the 
Govornroent of tho United Kingdom, as opposed to the Royal Decree of 1935 • 

Under point (3), it clearly stated: 

The subject of the dispute is the validity or otherwise under 
international lav; of the lines of delimitation of the Norwegian fish- 
eries sons laid down by the Royal Decree of 1935 for that part of 
Norway situated northward of 66 28.8* North latitude. 

and further on: 

. . . the question at issue between the two governments is 
whether the lii.es prescribed by the Royal Decree of 1935 as the base 
linaa for the delimitation of the fisheries zone have or have not been 
drawn in accor ance with the applicable rules of international law. 9 

Thus baselines became the main issue. The Court sought to investi- 
gate Norway ' s inauguration of this system and reactions to it in past history. 



7 Ibid ., p. 128 
8 Ibia. , p. 128. 

9 Ibid., p. 
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jjfoairat & a :.l • .crs . 

wtraiqht r- .wciicw® wore adjudged by the Court to bo the most 
applicable Method G-. delimiting tho territorial sea for tho coast in 
question, bo cause of the extrema irregularities of the skaergaard; Tho 
United Kingdom advanced the argument that the preferable method was the 
arcs of circles '*- 0 method or courbe tangente . The Court pointed out the 
difficulty in wring this method to delimit tho territorial sea in the 
case of the Norwegian coast and the fact that the method was an innova- 
tion introduced by tho United States at the 1930 Hague Conference. 
Additionally, it noted that the arcs of circles method was not 



"3.^‘C T~** \ " ‘’n ^ 






the sinuosities of tho coast vao considered inapplicable to the very 
irregular coast and oinco the United Kingdom, during the proceedings, 
had abandoned its ecrly ecpoucai of this method, it also was dismissed 
by the Court. In addressing the straight baseline method, the Court 
stated that it adhered to the accepted principle that the belt of 
territorial waters must follow the general direction of the coast 
and that; 



... in order to apply this principle, several states have deemed 
it necessary to follow the straight baselines method and that they have 
not encountered objections of principle by other states. H 

In its Judgement, the Court based much of its rationale with regard 

to straight baseline systems on the last line of the quote above, "they 



10 pp. 14-17. 

Rgrorts , on* bit ., p. 129. 
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h '• l ejections of principle by other states". The 

elements </* .he judgement can be divided between this approach to the 
straight bade line method and the discussion of "historic waters", bays 
and straits. 

The Norwegian system , according to the Court, is founded on the 
Royal Decree of February 22nd, l6l2, which said: 

Ue wish to lay down as a rule that, in all cases when there is 
a question of determining the limit of our territorial sovereignty 
at sea, that limit shall be reckoned at a distance of one ordinary 
sea league from the island or islet farthest from the mainland, not 
covered by the seaj of which all proper authorities shall be informed 

by rescript. 1-2 

The Norwegian Royal Decree of October l6th, 1869, delimited Sunmora, 
based on the 1812 decree, involving a straight line of 26 miles between 
the two outermost points of the skaergaard. A decree of September 9th, 



1889, related to the uellmitation of Roms dal and Rordmoro and employed 
a like method, involving four straight lines, of 14.7/ 7/ 23*6 and 11.6 
miles in length. From these decrees and the statements of reasons which 
accompanied them, a paten began to evolve. Significant to the Judgement 
of the Court is the quote from the Statement of Reasons of the 1869 
decree stating: 

liy Ministry an sumo c that the general rule mentioned abovo 
(namely, the four mile rule), which is recognised by international 
lew for the determination of the extent of a country's territorial 



12 



xDid, p. 134 



led here n such a way that the &tu area ixisid® 
r ** uii i to a straight line between the two outermost 

e * not covered by the sea, Svlnoy to the south and 
CV .... ana one geographical league north-west of 

that straight line, should be considered Norwegian maritime terri- 
tory. 13 

It it the statement of Reasons quoted that the Court felt eluci- 
dated all the of tiw Norwegian system, that is: 

a. Base-points located on islands or islets farthest from the 
mainland . 

b, Straight '■ i-ic lines connecting the base -points without 
specification no t:« the maximum length these baselines could have. 

Having revealed the foundations of the system, the Court turned 
to historical evidence which would indicate reiteration of this system 
to other cation an..’ acceptance of the system by those other nations. 
Briefly, these included? 

a. The San fa ct case in 193^ which uphold the Norwegian system 

i L 

ana discounted the vpiicability of the arcs of circles method. 

b. Corrscpo:* lence between Norway and France of December 21, 
1859^, whore the Norwegian Government described the straight baseline 
system and the Frcnce apparently accepted the fisheries zone so defined. 

c. Norway * & abstention from acceptance of the North Sea 



^ Ibid. , p. 135 . 
xi *Ibid. 

15 roid., p. 136 
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Fisheries Convention of 1882 since it would have challenged the Nor- 
wegian fisheries a one delimitation. 1- ^ 

a. The lack of any opposition to the delimitation of Norwegian 
territorial waters during the period following the 1812 to the British 
complaint of 1933/ followed by the Applicationcf 19^*8. 

The United Kingdom charged inconsistency in the delimitation of 
Norwegian territorial waters, citing a series of documents circa 1906- 
1910 . The Court disallowed such allegation and affixed the contention 
of the United Kingdom as a misunderstanding of the term "low-water 
mark" which that government interpreted as pertaining to system where- 
by this mark would bo employed to follow every sinuosity of the coast. 

The Norwegian government, however, employed this term merely as the 
principle to he used where a reference associated with the tide was 
used. 

The Judgement. 

With regard to the straight baseline system, the Judgement treated 
two points; first, that of knowledge of the system by the United Kingdom; 
and second, that of the system with regards to the principles of inter- 
national law. The Court, speaking in the present tense, noted; 

. . . that in respect of a situation which could only he 
strengthened vith the passage of time, the United Kingdom 
refrained from formulating reservations. 



16 



'Ibid, p, 139. 
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The notoriety of the facts, the general toleration of the inter- 
net 1 c -ir unity. Great Britain's position in the North Sea, her 
own interest in the question, and her prolonged abstention would in 
any case warrant Norway’s enforcement of her system against the 
United Kingdom, 

The Court is thus led to conclude that the method of straight 
lines, established in the Norwegian system, wa3 imposed by the 
peculiar geography of the Norwegian coast; that even before the 
dispute arose, this method had been consolidated by a constant and 
sufficiently long practice, in the face of which the attitude of 
governments bears witness to the fact that they did not consider 
it to be contrary to international law. 1 '? 



Historic Uaters and Bays, 

In the Judgement with regard to contestations of individual 
baselines by the United Kingdom, historic waters and bays were treated. 
The general character of sunds and fjords as historic waters had been 
admitted by the United Kingdom in its conclusions. Two sectors were 
addressed in the proceedings; the Svaerholthavet and the Lopphavet. 

The issue involved with regard to Svaerholthavet was whether 
or not the basin between Cape Nordkyn and North Cape, located at 
the northernmost portions of the Norwegian coast, was a bay. The 
United Kingdom relied on the definition set forth in point (6) of 
her conclusions, namely, that the width of the bay was too great 
in relation to its inland penetration to constitute the character of 
a bay. On thi3 point, Strohl’ 1,0 has pointed out that this is one of 
the matters which remained unfinished at the end of the 1930 Hague 



^•7 Ibid. , p, 139 . 
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Conference. The Court, in disagreeing with the United Kingdom viev, 

allowed that although the penetration inland of this basin was only 

11*5 nautical miles whereas the width was 38*0 nautical miles, "the 

basin in question must be contemplated in light of all the geographic 

factors involved,"^ Here, the Jutting peninsulas on each side of the 

basin were alluded to, thus making distances of 50 und 75 miles inland 

as the measure between the disputed baseline and the inland penetration. 

The ruling, as a result was : "The Court concludes that the Svaerholt 

20 

has the character of a bay." 

An interesting point here is that the Court essentially accepted 
the United Kingdom definition of a bay, while applying it in a manner 
to override the objection to the basin in question. 

With regard to Lopphavet, the Court ruled that the baseline was 
not in variance with the system since it followed the general direction 
of the coastline. The claim to the waters involved, as historic waters, 
was able to be traced to the end of the 17th century when the exclusive 
right to fish and hunt whales was granted. It was further established . 
that the 1935 Decree in fact delineated a much smaller fishing ground 
than that reserved before 1812. On this basis, the Court found that 

21 

the Lopphavet zone was “within bound of what is moderate and reasonable". 

^X.C.J. Reports , op. cit . , p. 141. 

20 
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III. INDIVIDUAL OPINIONS - THEIR IMPORT 



There can be no doubt that the Judgement of the International 
Court of Justice in the Anglo - Norwegian Fisheries Case was a momentous 
one . Although the Norwegian system may be argued to be a very special 
case and one which related to a unique coastline, the Judgement set a 
precedent in its approval of the straight baseline concept. The de- 
cision was not unanimous. Of the fourteen Judges presiding, two 
dissented: 



that the method employed for the delimitation of the fisheries 
zone by the Royal Norwegian Decree of July 12th, 1935 > it not con- 
trary to international law . . 

There were four dissensions: 

that the base-lines fixed by the said Decree in application 
of this method are not contrary to international law. 23 

There were two individual opinions and two dissenting opinions 
appended to the Judgement. Judges Alvarez and Esu Mo rendered individual 
opinions and Sir Arnold McNair and J.E. Read rendered dissenting opinions. 

The dissenting opinions vary only slightly in their disagreement . 
vith the Judgement. Judge McNair dissented on all points involved in 
the Norwegian system, the straight baseline system, and the use of clos- 
ing lines for bays which exceeded 10 miles including that of Vestf jord. 
Judge Read accepted the Norwegian contentions relative to Indreleia 



22 Ibid., p. 143 



23 Ibid. 
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j.ux tfeatf„ord but .lia not accei eituer the straight baseline system 
or the concept of use of straight baselines. 

Judge Esu Mo, although agreeing with the Judgement of the Court 
that the Norwegian system was not contrary to international law, felt 
that it was not in all cases in conformity with this law. Specifically, 
he felt that the use of baselines in the case of Lopphavet and Svaer- 
holthavet were examples of straight baselines which could not be justi- 
fied. 



Judge Alvarez gave perhaps the most far reaching opinion. He 
endeavored to place the proceedings and the judgement in the perspec- 
tive of the changes which had been experienced by the international system 
since the Permanent Court of International Justice sat, and in the light 
of the manner in which he considered international law to be developed. 
This was perhaps the most telling criticism of the position taken by 
the United Kingdom. Ee stated: 

Up to the present, this juridical conscience of peoples has 
been reflected in conventions, customs, and the opinions of 
qualified jurists. 

Eut profound changes have occurred in this connection. Con- 
ventions continue to be a very important form for the expression 
of tne juridical conscience of peoples, but they generally lay 
down only new principles, as was the case with the Convention 
on genocide. On the other hand, customs tend to disappear as 
the result of the rapid changes of modern international life; 
and a new case strongly stated may be sufficient to render obsolete 
an ancient custom. . Customary law, to which such frequent reference 
is made in. the course of the arguments, should therefore be accepted 
only with prudence. 
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Thv- fur then u.eanu by which the juridical conscience of peoples 
c.y be ixp.'cat-ad *.t the present time are the resolutions of diplo- 
matic assemblies, particularly those of the United Nations and 
especially the decisions of the International Court of Justice. 
Reference must also be trade to the recent legislation of certain 
countries, the resolutions of the great associations devoted to 
the study of the law of nations, the works of the Codification 
Commission set up by the United Nations, and finally, the 
opinions cf qualified jurists. 

These are the new elements on which the new international law, 
still in the process of formation, will be founded. This law will 
consequently, have a character different from that of traditional 
or classical international lav, which has prevailed to the present 
time.- ; 

Judge Alvarez had tei-med the judgement an important one, to all 
states as well as the parties. The as.tuter.ess of this observation has 
become apparent in the period since the rendering of the decision in this 
case. Particularly during the United Nations Conference on the Law of 
the Sea, to be discussed in the next chapter, was the impact of this 
decision on all states indicated. 
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Ibid., pp. 146-149 
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IV 

When eighty -six nations convened at Geneva on February 24, 1958 
for the United Nations Conference on the Lav of the Sea, they undertook 
the Eost ambitious agenda over to be attempted by nations dealing with 
the law of the sea. Where the 1930 Hague Conference had treated only 
the territorial sea in its dealings with the law of the sea, the 
Genova Conference of 195& had, by the tine of its adjournment, dealt 
with all aspects of that law. The subjects of the four conventions 
which emerged are testimony to the scope of the achievements: (l) 

the territorial sea and contiguous zone; (2) the high seas; (3) 
fishing and conservation of living resources of the high seas; (4) 
the continental chelf . Of these, the first dealt with by the confer- 
ence dealt with issues pertinent to straight baseline systems. It 
vac dealt with by the First Committee of the Conference, whose work 
will bo discussed in this chapter. 

I. OUTLOOK: THE CONFERENCE OPENS 

The First Committee, charged with drafting a convention on 
the territorial sea and contiguous zone, met on February 26th, 1958* 

It va3 not long after the preliminary organisational business had 
been completed that it became evident that a major underlying con- 
troversy existed between the smaller, emerging and less developed 
nations and the maritime nations. The issue involved was the re- 
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couciiiation of quests for sovereignty over contiguous sea areas by 
the smaller nations with the desire expressed by the maritime nations 
for freedom of the aeas. 

One finds in the preliminary remarks made at the meetings of the 
First Committee repeated references to the new forces existing in the 
world which have changed the outlook from that of the traditional lav 
of the sea. Analogous to the anti -colonialism in the General Assembly 
of the United Nations, these smaller and for the most part, non-cari- 
time nations challenged the hitherto widely accepted three mile rule 
for the breadth of the territorial sea, sought extension of their 
sovereignty over adjacent sea areas in a manner reminiscent of the 
cry of these nations for voice in all international forums. To a 
great extent, thi3 quest was motivated by a desire to gain assurance 
that the resources of the seas off their shores would be preserved for 
the use of their people, many of whom depended heavily on the sea as 
a major source of protein. There were, in addition, references to 
enhancement of security in fixing rules for delimiting the territorial 
sea, and the reference on which such measurement was to be based. 

During the initial meetings, it became evident that the judge- 
ment of the International Court of Justice in the Anglo -Norwegian 
Fisheries case was to play an important role in the Convention which 
would be drafted by this Conference. During the early meetings, no 



lees than 17 delegates expressed the opinion that baselines were an 

important issue and 16 referred to the necessity for treating bays. 

“There was a constructive aspect to the remarks of many of the 

delegates, who realized the difficulties which would be faced in 

reaching any agreement on the more controversial issues related to 

their task. The Brazilian delegate, Gilberto Amado, cogently suggested; 

. . . the Conference should perhaps consider the idea of separa- 
ting the question of fisheries from that of fisheries and conserva- 
tion.^- 

Ee further pointed out the futility of attempting to solve the 
problem by measures which tended to extend the limits of absolute 
sovereignty exercised by states over their territorial sea. 

The other extreme, that of narrow parochiality, was demonstrated 
by Dr. Alberto Ulloa Sotomayor, the Peruvian delegate, who in his in- 
itial remarks poured forth a rather Impassioned defense of the 200 
mile breadth of territorial sea claimed by his country, indicting the 

major powers for their concern for freedom of the sea in peace while 

o 

abusing that freedom in time of war. 

The basic document with which the First Committee was supplied 

was a Draft Convention adopted by the International Law Commission 

3 

at its eighth session. This document contained several articles of 

•j 

United Eations , United nations Conference on the Law of the Sea, 
Vol, III, First Committee (Territorial Sea and Contiguous Zone), A/Conf. 
IS739 - (Sew SorET United ITations, 19 P* 

^ Ibld ., p. 6. 

3 Xb id.. Document A. 3159* PP» 209-211. 



question of straight baseline: system. 
Article 4, normal Easeline ; Article 5, 
Drying Hooka and Shoals ; Article 15 , 
these, psrhaps the most basic to this 



necessitate a special regime because 
the coast is deeply indented or cut into or because there are 
islands in it*, immediate vicinity, the baseline may be independent 
of the leu -rater nark. In these cases, the method of straight 
baselines joining appropriate points may be employed. The drawing 
of such baselines must not depart from the general direction of 
the coast, and the eea areas lying within the lines must be 
sufficiently closely linked to the land domain to be subject to 
the regime of internal waters. Account may nevertheless bo 
taken, where necessary, of economic interests peculiar to a 
region, the reality and importance of which are clearly evidence 
by long usage. Easelines shall not be drawn to and from drying 
shoals . 



pfcrticuli-i significance to the 
Impinging on this question v»,3 
Straight Ea*clinoo; Article "> 
Right oi Innoce nt Passage. Of 
discussion is Article 5? 

1. Where circumstances 



2. The CG-.O "Lw'oi State shall give due publicity to the straight 
baselines drawn by it. 

3. Where the establishment of a straight baseline has the 
effect of enclosing as internal waters areas which previously 
had been considered as part of the territorial sea or of the 
high seas, a right of innocent passage, as defined in Article 
15, through these waters shall be recognised by the coastal State 
in those cases where the waters have normally been used for inter- 
national traffic.. 

The influence of the Judgement of the International Court in 
the Anglo -h T orwegicn Fisheries case is obvious in this article . 

Closely related to the straight baselines issue both in the 
Fisheries case and in the Conference was the problem of bays. The 



draft article '( was broad in tenor, but set forth 15 miles as the 
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- 1 ■ c* . ticking I w for bays and left conspicuously 

re-gu* tJ f initioa of an "historic bay". In their opening remarks 

ohc delegates commented on the former of these and alluded to the 
letter. The historic bay issue appeared to be of particular interest 
to the Panamanian and Saudi Arabian delegates. Mr. Rubio of Panama and 
.Lr. Shukairi of Saudi Arabia brought up this point early in the con- 
ference. Panama eventually introduced a proposal, later to withdraw 
it to Join with India in drafting a resolution which asked that tho 
Ccnerai Assembly arrange for a study of the juridical regime of 
historic bays .4 



II. PROGRESS : TEE CONFERENCE AT WORK 

Strc ight Base lin 5 s . 

In the early stages of the Conference, straight baselines had 
bo.- . mentioned repeatedly and it become apparent that despite the 
relative newness of the concept to international law, it had been 
generally accepted by all nations commenting. There was, however, 
considerable difference of opinion on the extension of such systems 
and the specifics of the delimitation of baselines where ouch systems 
were used. 



4 Ibid . , A/Conf. 13/c.l/L.158/rov.l, p. 252;. The study was 
completed in 1962 and is contained as Doc. A/CN. 4/14-3 in International 
Law Commission, Yearbook 1962, Vol. II, (New Yorki United Nations, 
1964) pp. 1-26. 



the onforcnco, it vac decided that tha lcry-vater lino 
.'v' 2d constitute tb» normal baseline. The straight baseline oyatoa of 
the Anglo •- PorroglA n Fisheries judgement emerged in general, but reference 
to this Sytten as a special retire was deleted. The United ICingdom sought 
to affix a maximum length of 10 alien for baselines in a straight baseline 1 
system. The. second sentence of the British, proposal for Article 5 was 
c.pprcArcd, as cjzendoi, providing for a 15 alio licit on the length of 
baselines. Ths portion, of the Article dealing with such length then 



Br.cept • here ^Ujtlfied on historic grounds or imposed by the peculiar 
geography of the coast concerned, the length of the straight baseline 
provided for in paragraph 1 shall net exceed fifteen miles. 5 

On review of the First Committee Report at ’the Plenary Meeting of 
the Conference, the Canadian delegate pointed that tho fifteen mile 
maximum constituted an arbitrary limit and that such a provision was 
neither necessary nor desirable, since the decision of the International 
Court of Justice in the An glo -Horuc gian Fisheries ease lead established 
the jurisprudence and defined the circumstances in which eases coming 
under paragraph 2 might be considered. To depart from such legal bases 
would be undesirable . 



The Union of Soviet Socialistic Republic and Indonesian delegates 
spoke in support of the Canadian proposal for a separate vote on this 
paragraph. The Conference voted to delete it and to .retain tha remainder 
of the wording cf article 5* 



5 Ibid,, A/Conf. 13/C.l/L.l66/Add. 1, Annex, p. 253. 
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, United nations Conference on the Lay of the Sea. 
II. Plenary licet lags, ’^Conf » 13/3^7~C Geneva: 
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The prohibition in the draft Convention, Article 5, which pre- 
vented the drawing of baselines from drying rocks and shoals caused 
considerable discussion. Britain and the Netherlands supported retention 
of this restriction. In a proposal by the United States, deletion of this 
restriction was recommended on the grounds that three of the base -points 
of the Norwegian system were drying rocks and that the findings of the 
International Court of Justice in the Fisheries case were in variance 
with the restriction for that reason.? 

A related proposal by the Ken lean delegation provided that: 

Baselines shall not be drawn to and from rocks, shoals or other 
elevations which are above water at la/ tide only, unless light- 
houses or similar installations which are permanently above sea 
level have been built on them. 0 

This amendment was adopted by the Committee as part of the ap- 
proved amendments. 

Bay3. 

Closely related to straight baseline systems is the issue of 
bays. In the Fisheries dispute they figured intimately in the 
Norwegian system. ^ The two points pertaining to bays which were 
addressed at the Geneva Conference of 195& .were the length of the 
closing line and the definition of the historic bay. The latter has 

7 A/Conf. 13/39, op. cit ., pp. 235-235* 

8 Ibid. , p. 239. 

9 PP* 36-37 



been discussed above. The closing line Issue became a contest between 
the traditional maritime powers and the emerging nations, the latter sup- 
ported by the communist nations . The maritime nations favored the ten 
mile closing line, based on the practical consideration of normal vision 
at sea. Proposals of other nations did not indicate a consensus as to 
any single length, though all agreed to a "greater than ten mile" version. 
The Draft by the International Law Commission proposed fifteen miles as 
a closing line, but the feelings of the nations represented appeared 
to be divided among those who advocated the ten mile line and those 
who advocated some length greater than fifteen miles (twenty-four or 
more ). 10 The Soviet Union, Poland and Bulgaria went so far as to offer 
a three power proposal 11 to make closing lines at maximum eighty miles 

in length. This appeared to be a counterploy to "twenty -four" miles 

12 

suggested by Guatemala. The three country proposal, as amended by 
the Guatemalan proposal, was adopted by a margin of four votes. This 
could be considered a significant victory for the advocates of a 
twelve mile breadth for the territorial sea, from which the twenty -four 
mile closing lino was derived. 

Islands . 

The question of islands was treated in two ways. First, the 

10 A/Conf. 13/39, op. clt . , p. 209. 

1 "Ibid., Document A/Conf .13/C.l/L/l03> p. 144- . 



^Ibid., Document A/Conf .13/C.1/L.105, p. 145 



definition of what an i Gland consisted of vza cot forth 



The Draft of the International Law Commission stated: 

Every island has its own territorial sea. An island is an 
area of land, surrounded by water, which in normal circumstances 
is permanently above the high water mark, 2-3 

The problems of islands in the territorial sea were pointed 

out by the Burmese delegation. Their concern was that in some situations 

i 

an island of one state would possibly lio within the territorial sea of 

lk 

another stats. A proposal was introduced to modify the first sentence 
of the draft to provide for the "median line" solution in such cases. 

The United States delegation, however, pointed out the inapplicability 
of the concept that each island might have its own territorial sea 
where it lay within a straight baseline. Further, it was proposed 
that emphasis be made on the necessity for an island to be a "natural 
formation". This would preclude extension of the territorial sea 
"merely by creating artificial 'areas of land' beyond their established 
limits".^ 

The Article, by the United States proposal read: 

An island is a naturally -formed area of land, surrounded by 
water, which is above water at high tide. The low -tide line on 
an island may be used as a baseline. 16 



13 Ibid., A/3159, P. 210 

^ Ibid ., A/Conf. I3/C.I/L/3, p. 212. 

•^5 Ibid., p. 162. 

l6 Ibid., A/Ccnf. 13/C.1/L.112, p. 2k2. 
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'The is.st sentence of this paragraph was deleted by the United 



States on ccnaent by the French delegate that it was 
the proposal by the United States on Article 4 which 
baseline was the low -tide line "on the mainland". ^7 



in conflict with 
stated that the 
The Burmese pro- 



posal was rejected. 



Ar chips lagQ3. 



Although it had not bean addressed in the Draft provided by the 
International Law Commission, the Indonesian delegate expressed the 
opinion that the Conference should discuss the application of straight 
baseline systems to archipelagos. 18 Eic initial mention of this was 
a rather cursory one. It was after the remarks of Arthur Dean, the 
United States delegate, that the depth of Indonesian feeling on this 
subject became known. Mr. Dean stated, in effect: 

Hie Committee should bear in mind that whatever was added to an 
individual State’s territorial waters must inevitably be subtracted 
from the high seas, the common property of all nations. For example , 
if islands were treated as archipelagos according to the straight base- 
line system, then areas of the high seas formerly used by ships of all 
countries would be unilaterally claimed as territorial waters or possi- 
bly internal waters. It would be a misnomer to describe such restric- 
tions on the free use of the high seas as "progressive” measures. His 
delegation vac ready to listen with understanding to' the views of 
others, but hoped that the views of the Maritime Powers would likewise 
receive full and fair consideration. ^9 

This was taken as an affront by the Indonesian delegate, vno 



^ Ibid . , A/Conf .13/C.1/L.82, p. 236. 
18 Ibid., p. 14. 



^Ibid., p. 25 



He repeated hi^ reference to the 



respond, i ut a tsajcc<p;ent session. 

^..glact o.'- archipelagos In die cue a ions on delimitation of the territo- 



rial oca and indica.ted the 
Haiti of the territorial c 
3c advanced the thee is : 



complexity of attempting to ascertain the 
ea where come 13,000 islands were involved. 



... an archipelago being essentially a body of water studded 
with islands rather than islands with water around them. The de- 
limitation of its territorial sea had to be approached from a differ 
ent angle. In the opinion of the Indonesian government, an archi- 
pelago should be regarded as a single unit, the water between and 
around the islands forming an integral whole with the land territory 

The approach of the Indonesian government was not new. It had 

been treated extensively at the 1930 Hague Conference 2 ^ by various 



international law authorities. Typical of these are those of the 
International Law Association by Judge Alvarez in 1924 and of the 
American Institute of International Law in 1926. Judge Alvarez stated: 

Vherc there or© archipelagos the islands thereof shall be 
considered a whole, and the extent of the territorial waters laid 
down in Article 4 shall be measured from the islands most distant 
from the centre of the archipelago .22 

The American Institute of International law proposed: 

In the case of an archipelago, the islands and keys • composing 
it shall be considered ao forming a unit and the extent of territo- 



20 roid., p. 45. 

2 Ignited Nations, United nations Conference on the Law of the 
Sea , Official Records , VolT ~TT ?rc^~r~toyy ilonur.ents » A7confTi3737 , 

*( Genova: United nations, 1959), pp. 289-302. 

22 

Report of 33rd Conference of the International Law Association 
p. 2 26, cited in Ibid., p. 2pl. 
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r*.-;*. waters referred to aq Article 5 shall bo m-usured from the 
isl-tr;da farthest from the center of the Archipelago .^3 

Absent from those statements was any reference to a maximum 
length for a baseline. Opinion on the subject of a maximum length 
was divided In the International Law Commission. In that body, 

Profcoaor J.P.A. Francois proposed certain previsions for archi- 

pji 

pa logos , introducing the idea of a maximum length for baselines . 

Such a concept was obviously in variance with the International Court of 
Justice, which had dismissed the idea of a maximum length for baselines 
in the Flslieries case. It is significant that the treatment of the sub- 
ject was omitted from later drafts of the proposed convention. The In- 
donesian delegation did not revive the issue of archipelagos at the 
conference . 

On March 26th, however, the Yugoslav delegation introduced a 
•• - oposc.X which vould have added two paragraphs to Article 10 to take 
into account archipelagos: 

2. The provisions of articles k and 5 also apply to islands. 

3. Tr.i method referred to in article 5> of straight baselines 
joining appropriate points on the coast of islands facing the high 
seas shall bo applied in the same way to groups of islands distant 
from the coast. The areas within such lines and islands shall be 
considered as internal waters of the islands .^5 

On April 1, 19?8, the Philippine delegation introduced an 
amendment to Article 5 which would have taken into account archipelagos. 

^Amcr lean Journal of International Law, Spec. Supp. 20, 1926, 
pp. 3l8-3l9> cited in Ibid., p. 291. 

gJ * Ibia ., p. 292. 

^^A/Conf .13/3 9 t op* cit.. Document A/Conf. I 3 /C.I/L. 59 # p. 227. 



